MRDANQL INC
| BLA 93-60 Deci ded July 31, 1997

Appeal froma decision of the Deputy Sate Drector, New Mexico Sate
Ofice, Bureau of Land Managenent, affirming the rejection of an
application for the initial formation and first, second, and third
revisions of a participating area under a unit agreenent. SR 92-25.

Rever sed and renanded.
1. Al and Gas Leases: Whit and Gooperative Agreenents

Wien, under the terns of a unit agreenent requiring
the establishnment of separate participating areas for
each separate pool or deposit, a unit operator seeks
approval of participating areas includi ng nonadj acent
areas, there is a rebuttabl e presunption that

nonadj acent areas produce fromdifferent pools or
deposits and, therefore, nmay not properly be joined in
asingle participating area. A unit operator nay
overcone the presunption by presenting evi dence t hat
those areas, in fact, do produce fromthe sane pool or
deposi t.

APPEARANCES Marla J. WIllians, Esq., Denver, lorado, for Appell ant;
Margaret Mller Brown, Esqg., dfice of the Held Solicitor, US Departnent
of the Interior, Santa Fe, New Mexi co, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE THRRY

Meridian Ql, Inc., (Mridian) has appeal ed froma Decision of the
Deputy Sate Drector, New Mexico Sate dfice, Bureau of Land Managenent
(BLN), dated Gctober 9, 1992, affirming a July 6, 1992, Farmngton Resource
Area (FRY), BLM Decision which returned, wthout approving, Meridian's
application for the initial formation of, and the first, second, and third
revisions to, the Fruitland Goal participating area (PA for the Hierfanito
Lhit.

1 June 2, 1952, the Departnent approved the unit agreenent
creating the Hierfanito Lhit whi ch enbraces approxi mately 10, 245. 36 acres
of Federal, State, and Navajo allotted | and described as all of secs. 1, 2,
3, 4, and 12, the N2sec. 10, and the N2sec. 11, T. 26 N, R 9 W, and
all of secs. 22, 23, 26, 27, 28, 33, 34, 35 and 36, the Wzsec. 24, and
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the Wzsec. 25, T. 27 N, R 9 W, New Mexico Principal Meridian (NN,
San Juan Qounty, New Mexico. See Attachnents C and E to Meridian's Request
for Sate Drector Review (SDR Request). 1/ On February 11, 1992, in
accordance wth section 11 of the unit agreenent, Meridian, the unit
operator, applied for the initial, first, second, and third expansi ons of
the Fruitland Goal PA based on its determnation that the identified wells
were capabl e of producing unitized substances in paying quantities from
the Fuitland Goal Formation. The requested initial PA (based on wel |

No. 150) included lands wthin the E2sec. 1, T. 26 N, R 9 W, NWV

the first expansion (based on well No. 167) enconpassed | ands wthin the E%
sec. 2, T. 26 N, R 9 W, NWM the second expansi on (based on wel |

No. 22) contained lands wthin the E2sec. 4, T. 26 N, R 9 W, NWV

and the third expansi on (based on well No. 51) delineated | ands wthin

the Wzsec. 36, T. 27 N, R 9 W, N\WM Mridian al so submtted

econom ¢ summary sheets docunenting each well's commerciality, expansion
schedul es, and unitized substance al | ocation percentages. (Atachnent I

to SCR Request.)

Oh March 3, 1992, FRAreturned Meridian's application as unapproved,
stating:

You submitted your application as one PA  This is not
correct for what is typically terned a geol ogi c inference unit.
Your agreenent provides that a separate PA shoul d be established
for each pool or any group thereof based upon geol ogi ¢ and
engineering data. Ve, inthe BLMinterpret this to nean that
only those lands that are abutting are a conmon PA  Separate
PA's can then be conbi ned through revi sions as necessary.

(Attachnent J to SCR Request at 1.) The FRA suggested that Meridi an
establish an Initial Fuitland Goal "A' PA consisting of well No. 150 and
the BE2sec. 1, T. 26 N, R 9 W, wth the first revision the Fuitland
Qoal "A'" PA enbracing well No. 167, the Esec. 2, and by geol ogi ¢
inference, the Wzsec. 1, T. 26 N, R 9 W, and its second revision
containing well No. 51 and the Wzsec. 36, T. 27 N, R 9 W AnlInitial
Fuitland Goal "B' PA coul d al so be established, FRA conti nued,

enconpassi ng wel | No. 22 and the E4sec. 4, T. 26 N, R 9 W, which coul d
eventual | y be conbined wth the Fruitland Goal "A' PA by adding in the

| ands between the two PA's through later drilling or through geol ogi ¢ and
engi neering inference. Wiile acknow edging that its proposal reflected a
change in net hodol ogy for establishing PA's, FRA expl ai ned that the net hod
previously used conflicted wth guidance pertaining to units and radically
departed fromprocedures utilized in other areas.

1/ The docunents cited in our recitation of the facts of this case,

al though not included in BLMs official case file, were provided as
attachnents to Meridian's submssion supporting its request for SCR but
not all of the supplenental infornation referenced in the docunents was
appended to those docunent s.
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Meridian net wth FRA officials on April 10, 1992, to discuss its
interpretation of the unit agreenent's provisions for PA revisions and
requested that FRA further consider its decision on this issue.
Subsequent |y, in an application dated June 23, 1992, Meridian again
requested approval of the initial, first, second, and third expansi ons of
the Fuitland Goal PA (Attachment F to SOR Request.) This request was
identical to the February 11, 1992, request, except that, as suggested by
FRA's March 3, 1992, letter, Meridian added the Wzsec. 1, T. 26 N, R 9
W, to the first expansion of the Fuitland Goal PA based upon geol ogic
i nference and encl osed data supporting that inference. 2/

O July 6, 1992, FRA again returned Meridian's application for the
formation and revision of a Fuitland Gal PAin the Hierfanito Lhit.
(Attachment Ato SCR Request.) The FRAreiterated its interpretation of
the unit agreenent as requiring that a single PA be contiguous, adding that
BLMs Uhitization Taskforce had reviewed the matter during a neeting on
June 10-12, 1992, and had unani mously agreed that a revision to a PA nust
be contiguous. The FRAdirected that future revisions to PA's be based on
that interpretation. However, based on its recognition that this nethod of
PArevision differed fromMridian's past practice, FRA agreed, for the
sake of consistency, to continue to allow noncontiguous revisions in PA's
wher e such revi sions had previously been accepted and to approve
nonabutting PA revisions in nunbered units due to the uni que | anguage found
inthose unit agreenents. Therefore, since Meridian' s request for a
nonconti guous PArevision did not fall wthin one of the delineated
exceptions, FRA returned the appli cation.

Meridian sought Sate Drector review of the FRA Decision, asserting
that the rejection of the Fruitland Goal PA expansi ons based on a
contiguity requirenent was contradictory to the terns of the approved unit
and operating agreenents adopted for the Hierfanito Lhit, conflicted wth
the nethod of operation previously applied to the unit, differed from
the historical nethod of operation of other units in the San Juan Basin,
and unnecessarily conplicated and i ncreased the expenses of operating oil
and gas units. Mridian argued that, in conformty wth the unit
agreenent, the wells it sought to be included wthin the coomon PA produced
froma separate pool and were operated as a single pool or zone, citing
an ctober 17, 1988, O der of the New Mexico QI (onservation O vision
(NMOXD) creating the Basin-FHuitland Goal Gas Pool, as well as geol ogi c
and engi neering data denonstrating that the wells produced froma common
source of supply. Meridian noted that BLMhad previously approved a
noncont i guous expansi on to another PAwthin the Hierfanito thit and
request ed

2/ Athough, as delineated in the June 23, 1992, request, the area
described in the first PA expansion adjoins the |and i ncluded in the
initial PAand the tract defined by the third expansion abuts the first
expansi on' s acreage, the second expansi on enconpasses | and separ at ed
fromthe first expansion by the W2zof sec. 2 and all of sec. 3, T. 26 N,
R 9W
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that the unit agreenent, which had been in effect for over 40 years and
contai ned no contiguity requirenent for PA revisions, continue to control
unit operations.

In his Gctober 9, 1992, Decision affirmng the FRA Decision, the
Deputy State Drector rejected Meridian's argunents that the
noncont i guous second revision 3/ was in the sane pool or deposit as the
rest of the PAand that the | anguage in section 11 of the unit agreenent
allowed for a single noncontiguous Fuitland Goal PA noting that
approximately 1-1/2 ml es separated the second revision fromthe renai nder
of the PA dting the language in section 11 of the unit agreenent
requiring a PAto include | and reasonabl y proved productive of unitized
subst ances in paying quantities, he determned that Meridian had not proved
the Fuitland Goal to be productive between the PA revision areas. S nce
the intent of the unit agreenent was to require separate productive areas
to be placed in separate PA's, the Deputy Sate Drector concluded that the
FRA Deci sion corresponded wth the current BLMinterpretati on and affirned
that deci si on.

n appeal Meridian argues that the Hierfanito Lhit Agreenent is a
contract that nust be construed under the sane rul es of construction as a
contract between private parties wth the intent of the parties gl eaned
fromthe | anguage of the contract itself. Mridian insists that the clear
and unanbi guous | anguage of the unit agreenent does not require separate
PA's for noncontiguous |ands, but, to the contrary, requires separate
PA's only when unitized substances are bei ng produced fromseparate pool s
or deposits. Because the historic interpretation of the unit agreenent
underlying Meridian's PArevisions conforns to the plain | anguage of the
agreenent, the reasonabl eness of that construction, Meridian naintains,
precl udes BLMfromretroactively i nposing an admttedly newinterpretation
of the PA revision provisions on Meridian's operations. Mridian further
avers that the FRA and Deputy State Drector Decisions' |ack of analysis
or rational e supporting the contiguity requirenent renders those Decisions
arbitrary and capricious. S nce the requested PA revisions enbrace wells
produci ng froma common pool or deposit, Mridian requests that BLMbe
directed to approve Meridian's application.

In response, 4/ BLMchal | enges both the | egal and factual
under pi nni ngs of Meridian's appeal. The BLMcharacterizes Meridian' s
contract interpretation argunents as seeking to estop FRA fromcorrecting
its past fallacious admnistration of PArevisions in unit agreenents and
asserts that Meridian has failed to showthe reliance and resul tant harm
necessary to support a claimof estoppel. Wile BLMagrees that the unit

3/ Athough the Deputy Sate DOrector identifies the third PArevision as
not contiguous, it is the second expansion, not the third, which fails to
abut the renai nder of the requested PA  See n.2 supra.

4/ The BLMs response includes a submssion by the Held Solicitor's
Gfice and two nenoranda, one fromthe BLMDeputy Sate Drector and an
acconpanyi hg nenorandumfromthe Farmington DOstrict Gfice (fornmerly FRY.
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agreenent nandates different PA's for different pools or deposits, BLM

di sputes Meridian's apparent equation of such a pool or deposit wth a pool
created by the NMOOD, arguing that Sate-designated pool s may contain

mul ti pl e produci ng reservoirs, intervals, zones, or deposits, rather than
the singl e zone or deposit envisioned by the unit agreenent. The BLM
inplies that all owance of noncontiguous PA revisions permts the joi nder of
physi cal | y separate and unconnected fornations to the fornati on drai ned by
aunit well and thus violates the public trust, since unconnected

formati ons woul d not be protected by the unit well and mght be drai ned by
anonunit well. The BLMinsists that the proper interpretation of the
unanipi guous unit agreenent contradicts its prior erroneous al |l onance of
nonadj oining PArevisions and that, therefore, its earlier construction not
only cannot formthe basis of an estoppel against the Governnent, but

shoul d not be accorded any weight at all.

The BLM al so disputes Meridian's contention that all the |ands
included in the requested PA and revisions produce fromthe sane pool or
deposit. According to BLM Meridian interprets section 11 of the unit
agreenent as directing the creation of individual formation-specific PA's,
whil e BLMconstrues that section as restricting each PAto a singl e deposit
or specific geol ogical occurrence of the unitized substance, rather than
an entire formation. The BLMexplains the rational e for the contiguity
requi renent as fol |l ons:

Sound engi neering practices and geol ogi ¢ data support the
conclusion that if a newwell is capabl e of producing unitized
substances in paying quantities and is in the sane payi ng deposit
as the existing PA then the paying deposit nust extend between
the two occurrences. Thus, any revision of the existing PAto
i ncl ude | ands reasonably proven productive by the new wel | nust
include the | ands between the two occurrences. Thus the PA and
its revisions are contiguous. If it is not reasonabl e to include
the lands in between the two occurrences of paying production,
then the two occurrences nust be separate and distinct deposits,
thus requiring separate PA s.

(Feb. 12, 1993, Menorandumfromthe Assistant DO strict Manager, Farmngton
Dstrict Gfice, at 2) The BLMclains that the BLMUniti zati on

Taskf or ce' s unani nous agreenent const rui ng nonconti guous PA revisions to be
inconflict wth the terns of the unit agreenent, as well as the addition
of a sentence to section Gof the BLMUhitizati on Handbook stating that

all revisions to a PAnust be contiguous to the base PA further bol ster
its position.

In a brief rebuttal, Meridian enphasizes that its appeal rests on
basi ¢ principles of contract interpretation, not estoppel or acqui escence
as intimated by BLM Mridian denies that the parties’ historic
interpretation of the unit agreenent was erroneous, arguing that BLM has
failed to showthat the contract |anguage or any statute or regul ation
conpel s the inposition of a contiguity requirenent. Meridian further
objects to BLMs interjection for the first tine of the insinuation that
the requested PA
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revisions woul d join separate and unconnected formations in a PA bei ng
drained by a unit well. It avers that not only does the unrebutted

evi dence establish that the wells on which its requested PA revisions are
prem sed produce froma common pool or deposit of unitized substances as
required by the unit agreenent, but that nothing in the record avail abl e
to Meridian suggests that FRA disagrees wth Meridian' s data concerning
the source of its wells' production. Meridian requests that this portion
of BLMs response be stricken.

[1] The dispute on appeal focuses on section 11 of the Hierfanito
Lhit Agreenent. Uhder that section, upon conpl etion of a well capabl e of
produci ng unitized substances in paying quantities, the unit operator nust
seek approval of a PA enbracing all unitized |and then regarded as proved
to be productive of unitized substances in paying quantities. Section 11
further provides:

A separate participating area shall be established in |ike nmanner
for each separate pool or deposit of unitized substances or for
any group thereof produced as a single pool or zone, and any two
or nore participating areas so established nay be conbi ned into
one * * *, The participating area or areas so established shal |
be revised fromtine to tine, subject to |ike approval, whenever
such action appears proper as a result of further drilling
operations or otherw se, to include additional |and then regarded
as reasonably proved to be productive in paying quantities or

to exclude land then regarded as reasonably proved not to be
productive * * * * * *

It istheintent of this section that a participating area
shal | represent the area known or reasonably estimated to be
productive in paying quantities * * *,

Section 11 of the unit agreenent does not expressly address the
contiguity of PArevisions. That section does, however, as acknow edged by
both parties, confine each PAand its revisions to either a separate pool
or deposit of unitized substances or any group thereof produced as a single
pool or zone. Thus, under the explicit |anguage of the agreenent, all
| ands produci ng fromthe sane pool or deposit, whether adjoining or not,
shoul d be included wthin a single PA

A though BLMs current policy of directing that a PA revision be
contiguous to an existing PA appears to conflict wth the unit agreenent,
BLMs expressed rational e for the change in policy reveals that the
nodi fication stens fromBLMs opinion that, as a general rul e, nonadjacent
ands do not produce froma common pool or deposit. 5/ Additionally, the

5 Wile we agree wth Meridian that neither the FRA nor the Deputy Sate
D rector Decision adequatel y explained the basis for the contiguity

requi renent, the nenoranda submtted by BLMon appeal adequately rectify

t hose om ssi ons.
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Draft BLM Uhitizati on Handbook section addi ng the contiguity requirenent
for PA revisions recognizes that, while separate PA's shoul d be established
for each separate productive reservoir, pool, fornation, or zone covered
by a unit agreenent, "separate participating areas shoul d be conbi ned i f
subsequent i nformati on shows themto be produci ng froma common reservoir."
(Draft BLMUhitization Handbook, H3180-1.11.G2, at 15.) 6/ Ve construe
BLM's contiguity requirenent consistently wth section 11 of the unit
agreenent as sinply creating a rebuttabl e presunption that nonadj acent
areas produce fromdifferent pools or deposits and, therefore, nay not
properly be joined in a single PA Aunit operator nay overcone this
presunption by presenting evidence establishing that, in accordance wth
the unit agreenent, the nonabutting areas do produce froma comon pool

or deposit or any group thereof produced as a single pool or zone.

Based on our review of the case record, we find that Meridian has
provi ded sufficient evidence that the wells upon which it bases its
request ed PA revisions produce froma common pool or deposit. Thus, it has
rebutted the presunption.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis reversed, and the case is remanded to BMfor action not
inconsistent wth this Decision. 7/

Janes P. Terry
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge

6/ Wile BLMMnual provisions do not have the force and effect of |aw
and are not binding on either this Board or the public at large, see e.g.,
Panela S Qrocker-Davis, 94 | BLA 328, 332 (1986), such provisions do gui de
BLMactions and provide insight into BLMs interpretation of its authority.
7/  Qur resolution of this appeal renders noot the outstandi ng notions
filed by Meridian.
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